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THE BANK OF NOVA SCOTIA, SCOTIAMOCATTA, SCOTIA CAPITAL (USA) INC.,
BARCLAYS PLC, BARCLAYS BANK PLC, BARCLAYS CAPITAL CANAÐÁ INC.,
BARCLAYS CAPITÂL INC., BARCLAYS CAPITAL PLC, DEUTSCHS BANK AC,

DEUTSCHE BANK SECURITIES LIM¡TED, DËUTSCHË BANK SECURITIES, INC., HSBC
BANK PLC., HSBC HOLDINGS PLC, HSBC BANK CANADA, HSBC SECLIRTTIES

{CANADA) INC., HSBC USA INC., HSBC SECURITIES (USA) INC.. LONDON COLD
MARKËT FIXING LTD., SOCIÉTÉ CÉNÉN¡LE, SOCIÉTÉ AÉNÉRALE (CANADA),
soC¡ÉTÉcÉNÉ¡TaLe SÂ, SC AMER¡CAS SECURITIES, LLC, UBS AG, UBS BANK

(CANADA) and UBS SECURITIES LLC

Ðefendants
Proceeding under the Class ?roceedings -â.et. 1992

AMENDED STATEMENT OF CLAIM
Notice of Action lss¡red on December 18, 2015

l. The plaintifß claim on behalf of themselves and other members of the proposed Class (as

defined in paragraph 15 below):

(a) A declaration that the defendants conspired, agreed and/or arranged with each

other to fix, maintain. increase, decrease, control, or unreasonably enhance the

price of gold purchased in the gold market during the Class Period (as defined in

paragraph l5 betow);
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(b) A declaration that the defendants eonspired, agreed and/or arranged with each

other to fix, rnaintain, increase, decreasq control, or unreasonably enhance the

quoted bid-ask spreads used by partic¡pants in the gold market during the Class

Period;

{c) Damages or compensation in an amount not exceeding $1.000.000.000.00 for:

(i) loss and damage suffe¡ed as a result of conduct contß{y to Pa* VI of the

Campetit ion Act, RSC I 985, c C-34 ('Campetítìan Acf'\:,

(iÐ civil conspiracy;

(iiÐ unjust enrichment; and

{iv) waiver of tort;

{d} Punitive, exernplary and aggravated damages in the amount of $250'000'000.00;

(e) An equitable rate of interest on all sums found due and owing or, in the

alte¡native, pre- and post-judgment interest pursuant to the cor¡rts ofJtxtite Act.

R.S.O. 1990. c. C.43;

(Ð lnvestigative costs and costs ofthis proceeding on a lull-indernnity basis pursuant

to section 36 of the Compe Íitíon Ael; and

(g) Such futther and othel reliefas this Honourable Couft deemsjust.
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TI{E NÂTURE OF TI{E ACTION

2. This action afises from a conspiracy among the defendants to fix, raise, decrease,

maintain, siabilize, control, or enhance unreaso¡tâbly the price of gold and gold-related

investment instruments, which i¡clude, without limitation; gold bullion and gold bullion coins,

gotd ñrtures, shares ofgold-focused ETFs, units ofgold-focused mutual funds, gold certifìeates,

gold leases, over-the-counter gold spot or lorward transactions, and optio*s on any ol the

foregoing {"Gold Market Instruments") and to fix, raise, decrease, maintain, stabilize, control,

or enhançe unreasonably bid-ask spreads used by rnarket participants i¡ the gold market.

The Fìxing

3. During the Class Period, the Bank of Nova Scotia, Barclays, Deutsche Bank, HSBC, and

Société Cénérale {rhe "Fixing Bank Ðefendants') met privately twice each London business

day for what is known as the London Cold M¿rket Fixing {hereafter the "London Gold Fixing"

or..Fixing,,).r The Fixing produces a benchnrark rate for gold, a price oÊen agreed to be used in

advance by buyers and sellers ofgold (the "Fix price'). The Fix price affected the spot market

for gold which, in turn, affected the broader market of Cold Market lnstn¡ments.

4. 1'he Fixing was supposed to start and end with open competition. The process was to

begin with lhe current, supposedly competitive. "spot" price for gold. From that starting point, a

conpetitive auction was to take place. the equilibriurn of which would be published as the Fix

price. The Fix price is the benchmark price for gold adopted at the Fixing. The Fix price is used

I Tlre morrilg process is knorvn as the "Alvl Fixing" and the afternootr process is knowr as the "PM Fixing."
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directly in contracfs for the purchase and saie ofgold that had adopted as the price term the Fix

price for a given day-

5, Beginning at least as early as 2004 and continuing thro'gh to June 30' 2013' the

defenda¡ts conspired wíth each other to fix, raise, decrease, maintain, stabilize, control, or

enhance unreasonably pf¡ces in the gold market. This was accomplished thraugh daily

conspirâtorial communications underthe guise of the arcane Fixing prccoss, which provided a

veneer of false legitimaey for collusion (the "Fixing Commulications").

Ma,ript¿tatitn af Bid-Ask Spreads

6. In addition to the Fixing Cornmunications, ssme or all of the defendants conspiled with

each other io fix, widen, control, maintain or enhance unreasorably bid-ask spreads in the gold

market thronghout the trading day. This was done to enhanc€ the profits oftle defendants at the

expense of the Class Members, as deJined below.

7. Market makers of Gold Market lnstruments generate revenue by buying a particular

instrurnent at a lower price than the price at which they sell it. The d¡fference between the price

at which a market maker is willing to buy and subsequently sell a Cold lvlarket Instlument is

known as the "bid-ask spread." In order to fix, wìden, control, mâintain or enhance unreasonably

bid-ask spreads! some or all of the delèndants would share "f[ow information" aborrt large

cuffent or incoming trades and the contents oftheir order books, including trigger prices ofclient

stop-loss orders with the other conspiËtors. Combined with the Fixing Bank Defendants'

advance knowledge of the Fix price. by understanding order fiow, it was possible lor the
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defendants to manipulate and fix their bid-ask spreads in the gold ma¡kel to generate supra-

competitive profits.

8. In fi.¡¡therance of the conspiracy, agreement ot arangement, during the Class Period,

senior executives, 1raders, and ernployees ofthe defendants, acting in their capacities as agents

for tbe defendants: (i) fixed, mai¡tained, increased, decreased, controlled, and unreasonably

enhanced the price of physicat goid and Gold Market Instruments as well as bid-ask spreads used

by participants in the gotd mârke!; and (ii) communicated seeretly using chat rooms, emails, text

:îressages, telephone, and other means lo share confidential custorner information aad to

coordinate trading sffategies to control or nanipulate the price of gold and maintain supra-

competitive bid-ask spreads.

g. Nsmerous criminal and regulatory investigations are underway concerning the collusion

amongst the defendants. including in the United States, the United Kingdom, Switze¡land, and

Germany.

10. Following allegations of collusion affecting the London Cold Fixing, a third party

administrator was put in place to operate and supervise the auctions that result ¡n the

determination of the Fix price for gold. As yet, no curative market mechalrism has been

introduced to address the conducl engaged in by some or all of the defendants to fix, widen,

control, maintain or enhance unreasonabty bid-ask spreads in the goltl nrarket.

I l. The defendants' longstanding conspiracy retlected a culture of increasing pl'ofits at the

expense of the Ctass and the very integrity of the gold market. 1'he del'endants' conspiracy to fix
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prices in the gold market irnpacted the prícing of Cold Market Instruments, resulting in loss and

damage for the Class.

THE PLAINTIFFS ÂND TIIE CLASS

,2. The plaintiff. Julius Di Filippo f'Di Filippo"), is an individual residing in Toronto,

Ontario. During the Class Period, as defined below, Di Filippo transacted in several Gold Market

Instruments whose priee ì¡das based on the Fix price, These Gold Market lnstr$ments included,

but are not limited to, the Sprott Gold and Precious Minerals Fund {the "SGPMF'); the Sprott

Gold Bsllíon Fund (the "SCBF'); and, the Sprott Physical Cold Trust (the "SPGT")

(collectivel¡ the "Di Filippo Funds").

,¡3. 
The plaintiff, David Caron {"Caron'}. is an individual residing in Kelowna, British

Colombia. During the Class Periad, as defined below, Caron transacted i* several Cold Mar*et

Issfruments whose price was based on the Fix price and we¡e negatively impacted by the

manipulation of the Fix price and bid-ask spreads by the detèndants. These Gold Market

lnstruments i¡cluded, but are not limited to: ¡he SPDR Cold Trust, the Horizons Beta Pro Comex

Gold Bull Plus ETF and the Sprrott Physical Cold Trust (the "Caran Fcnds")'

14. The Di Filippo and Caron Funds' values are derived f¡om the Fix price. As such, the

returns experieneed by the Funds in respect of transactions related to Cold Market Insttuments

were lower than they would have been absent the conspiracy. These losses were passed on, in

whole or in part, to the holders of the Funds, including Di Filippo and Caron. As a result olthe

conduct ofthe defendants as allegecl herein, Di Filippo and Caton we¡e deprived oftransacting in

920



-7 -

a [awful, non-rnanipulated, competitive market for Gold Market lnsfruments and suffered

damages as a result ofthe defendants' unlawñll conduct-

15. The plainti{fs seek to represent the following proposed class (the or the "Clasg

members"):

All persons or entíTíes tn Canada who, between January 1, 2004 and March i'9,

2AI4 {the "Class Pe¡ioel") transaeted in a Gold Markct Ìnstrunrcn!'e ither dîreclly
or indírecily Íhrough an intermediøry, and/ar purchased or otherwise
partícipated in an ínveslment ()r equify fund, mutual funl, hedge fund, pension

þnd or any oÍher inveslment vehicle that tncìrsacted fu a Cold Market Inslrutnent.

Excludedfrom !þe closs t:re rhe deþnda?rts, their psrenl companíes, subsidiaries,

and atfiliates.

t "GaÍ(Ì Markd Insllîrment" includes bul is not limiled la: gold bullion or gold
lsallior coins. goldfixztres contt'aets traded on an erchange operaled in CsTrada'

shares ín Gold ETFI gold call options tradecl an an exchange operated ín

Caratfa, galè pul aptions lraded on an exchange apercted ùz Cønado, over'the-
counÍer gold spot orforward transactions or gold call options, over'the'caunfer
goltl put optians, leosesJor gold, gold certificates.

THE ÐEFENDANTS

16. The defendants arejointly and severally liable lor the actions of and damages allocable

to, their co-conspirators, including unnamed co-conspirators'

17. Where a particular entity within a corpolâte family of the defendants engaged in a¡Îi-

competitiye conduct, it did so on behalf of all entities with¡n that corporate family. The

individual participants in the conspiratorial meetirrgs and discussions entered into an agreement

on behallolì and repotted these meetings and discussions to, their respective corporat€ families.

18. Various persons. partnerships, sole proprietors, firms, corporations, and individuals not

qamed as detèndants in this action, the identities of which ale presently unknown, have
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part¡cipated as co-conspirators with the defendants in the unlawful behaviour alleged herein, and

have performed acts and made statements in furtherance ofthe conspiracy or in furtherance of

the anti-competitive conduct.

lg. The te¡ms "defendanf' or "defenda¡ts" as used herein íncludes, in additíon to those

named specifically l¡elow, all of the aamed defendants' predecessors, including those merged

with or acquired by the named defendants ard each named defendant's wholly owned or

contmlled subsidiaries or afüliates that played a $aterial role in tl:e unlawful acts alleged herein.

The Bank af Nova Seolic Ðeþndanls

ZO. The defendant, The Bank ofNava Scotia, is a eorporation org¿nized and existing under

the laws of Canada with its principal place of business in Toronto, Canada. The Bank of Nova

scotia is regulated under fhe 3r¡r¡å Act,s.c. l99l, c.46 {the"Bønk,4ef',} as a schedule I bank.

21. The defendant, scotiaMacatta, is a subsidiary or affiliate of the The Bank of Nova

Scotia and serves as its precious and base metals division, executing client trades in the plrysical

gold markel in gold derivatives. and in shares of Gold ETFs.

22. The defendant, Scotia Capital {USA} Inc., is a wholly-owned subsidiary of the Bank of

Nova Scotia with its principal place of business in New York. New York. It is a registered broker

dealer and executes client trades in a variety of Gold Market Instruments.

23. The businesses ofeach ofthe defendants The Bank ofNova Scotia. ScotiaMotatta and

Scotia Capital (USA) lnc. are inextricably interwoven with that of the other and each is the agent

of the other for the purposes of the Conspiratorial Acts described below. The defendants, The
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Bank of Nova Scotia ScotiaMocatta ard Scotia Capital {USA) lnc., are collectively referred to

as "BNS"-

?4. BNS operates a system calted Scotia iTRADË, for trading, among other things,

commoditics. BNS clients can trade gold derivatives and purchase gold ceúi{icates and gold bars

on the iTRADE system. BNS also condrcts proprietary trading irT the gold mat*.et. During the

Class Period, BNS was a memb€r and owlrer of the London Gold Market Fixing Ltd., a market-

making and clearing member of the l,ondon Bullion Markei Association ("LBMA'], ¿nd entered

directly into gotd spo! forward, option and Cold ETF share transactions with members of the

Class.

Barclays Ðelendanls

25. The defendant, Barclays PLC, is a British public limited company headquartefed in

London, England. ln Canada, Barclays Bank plc is rcgulated under the Bank Act as a Schedule

lil bank.

26. The defendant, Barclays Bank PLC, is a wholly owned subsidiary ol Barelays PLC \¡i ith

its principal place of business in New York, New York.

27. The defendant, Barclays Capital PLC, is a wholly owned subsidialy of Barclays Pl-C

with its principal place of business in london' England'

28, ',lhe defendant, Barclays capital Ine., is a wholly owned subsidiary of Barclays PLC

with its principal p{ace of business in New York, New York.
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29. The defendant, Barclays capitat canada Inc-, is a wholly owned subsidiary of

Barclays Bank PLC headquartered ¡n Toronto, Ontario and incorporated under the laws of

Canada.

30. The businesses oleach ofthe defendants Barclays PLC, Barclays Bank PLC, Barclays

Capital lnc. and Barclays Capital Canada Inc. are inextricably interwoven with that of the other

and each is the agent of the other lor the purposes of the Conspiratorial Acts described below'

The defendants, Barclays PLC, Barclays Bank PLC, Barclays Capital lnc. and Barclays Capital

Canada Inc., are collectively referred to as "Barclays."

31. Barclays eKecutes client tr¿des in the physical gold market, on exchanges, in gold

derivatives, and in shares of Cold ETFs. and also operates a system called BARX for

commodities trading. Clients of Barclays car make orders at ttre Londcn Gold Fixing price or

trade gold derivatives on the BARX system. Up until 2012, Barclays also conducted proprietary

trading in the gold market. During the Class Period, Barclays was a member and owner olthe

London Gotd Market Fixing Ltd., a market-making and clearing member ol the LBMA, and

entered directly into gotd spot, forw'ard, option and Cold ETF share tränsaetions with members

of the Class.

Ðeutsche Bønk Ðef¿ddanx

32- The defendant, Deutsche Bank AG, is a corporation organized and existing unde¡'the

laws of Cermany with its principal place of business in Frankfurt, Germany and branches and

offices in Toronto, Ontario. Deutsche Bank AC is regulated in Canada under the Bcnk Act as a

Schedule Ill bank
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33. The defenda¡t, Deutsche Bank Securities Limited, is a wholly owned subsidiary of

Deutsche Bank AG with its principal place of business in Toronto, Ontar¡o-

34. The defendan! Deutsebe Bank securities l¡rc., is a wholly owned slbsidiary of

Deutsche Bank AG with its principal place of business in New York, New York'

35. The businesses ofeach olthe defendants Deutsche Bank AG, Deutsche Bank Securities

Liñífed and Deutsche Bank Securities Inc. are inextricably interwoven with that of the other and

each is the agent ofthe other for the purposes ofthe Conspiratorial Acts described below. The

defendants, Deiltsche Bank AC, Deutsche Bank Securities Limited and Deutsche Bank

Securities lnc., are collectively referred to as "Deutsche Bank."

36- Deutsche Bank executes client trades in the physical gold markeq on exchanges, in gold

derivativ-es, and in shares of Cold ETFs. Deutsche Bank also conducts proprietary trading in the

gold market, and provides an electronic platform nanred "Autobahn" for trading gold products.

During the Class Period, Deetsche Bank was a member and owner of the London Cold Market

Fixing Ltd., a market-making and clearing mernber of the LBMA, and entered directly into gold

spot, forward, option and Gold ËTF shale transactions with members of the Class.

IISBC Ðefendents

37. The defendant, IISBC Bank ple, is a company organized and existing u¡der the laws of

the United Kingclom with its principal place of business in London, England and subsidiaries in

Canacla.
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38. The defendant IISBC lloldings plc, is a wholly owned subsidiary of HSBC Bank plc

with its principal place of business in [,ondon' England.

39. The defendant, IISBC Bank Canada, is regulated in Canada under the Bank Act as a

Schedule II bank and has its head office in Vancouver, British Columbia-

40, The defenda¡t, HSBC Securitiar (canada) Inc., is a wholly owned subsidiary of HSBC

Bank Canada headquartered ir Toronto, Ontario.

41. 'fhe defendant, ESBC usA Inc., is a rvholly owned subsidiary of HSBC Bank plc with

its principal place of business in New York, New York'

42. The defendant, IISBC Securities (USA) Ine., is a wholly owned subsidiary of FISBC

Bank plc with its principal place of business in New York, New York'

43. The businesses ol each of ihe defendants HSBC Bank plc, HSBC lloldings plc, HSBC

Bank Canada. HSBC Securities (Canada) Inc., HSBC US,A. lnc. and HSBC Securities {USA) lnc.

are i¡ex¡icably inte¡woven with that of the other and each is the agent of the other for the

purposes of the Conspiratorial Acts described below, The defendants. HSBC Bank plc' HSBC

Hofdings plc, HSBC Bank Canada, FIsBC securities (canada) Inc., |ISBC USA fnc. and llsBC

Securities (USA) Inc., are collectively referred to as "HSBC'''

44. HSBC executes client trades in the physical gold market, otr exchanges, in gold

derivatives, ancl in shares of Gold ETFs. White HSBC does not have a lormal proprietary gold

tradi*g business, it does take positions on the gold derivatives market. During the Class Period.

HSBC was a member and owner of the London Cold Market Fixing Ltd., a market-rnaking and
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clear¡ng membef of ¡he LBMA, a¡d entered directly into gold spot, forward, option and cold

ETF share ransacfions with members of the Class.

St¡ciélé Gé*érøIe Ðeþndants

45. The defendant, Société Générale S-4., is a financial seûices cotnpany headquartered in

Parig France.

46. The defendant, Société Génêrale {Canada}, is regulated in Canada u¡der the Bank.4ct

as â Schedule II bank and has its headquarters in Montreal, Quebec'

47. The defendant, soeiété Générale, is regulated in canada under the Ba*k .Act as a

Sehedule III bank.

4g. The defendant, SG A¡nericas Securities LLC, is a wholly owned subsidiary of Société

Cénérale S.A. with its principal place oFbusiness in New York. New York-

49, The br¡sinesses of each of the defendants Société Générale S.4., Société Générele

(Canada), Société Générate and SC Americas Securities LLC a¡e inextricably inter.r¡ooven with

that of the other and each is the agent of the other lbr the purposes of the Conspiratorial Acts

described below- The defendants, Société Générale S.4., Société Cénérale (Canada), Société

Générale and SG Americas Secu¡ities LLC, are collectively referred to as "Socen."

50. Socen executes client trades in the physical gold market, on exchanges, in gold

derivatives, and in share of Cold F.TFs. SoCen operates the Alpha Precious [vletals electronic

ptatform for trading gold products. SoGen also conducts proprietary trading in the gold market.

During the Class Period. SoGen was a member and owner ol'the l-ondon Cold Market Fixing
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Ltd. During the class Period, SoÇen also was a ma¡ket-makiag member of the LBMA, and

entered directly into gold spot, fonüard, option, and Gold ETF share tra¡saetions with members

ofthe Cfass.

UBS Ðefendønts

51. The defendant, UBS ÀG, is a Swiss company based in Basel and Zurich, Switzerland'

UBS AG is regulated in Canada under the Bank Act as a Schedule lll bank'

52. The defenda¡t UBS Scc¡¡rities LLC, a rvholly owned ssbsidiary of UBS AC' is a

Delaware company with its principal place of business in Stamford, Connectictlt,

53. The defendant, UBS Bank {Canada}, is regulated in canada under the Bank Ac! as z

Schedule II bank and has its head office in Toronto, Ontario.

54. The businesses of each of the defendants UBS AC, UBS Securities LLC and UBS Bank

(Canada) are inextricably interwoven with that of the other and each is the agent of the other lor

the purposes of the Ccnspiratorial Acts described below, The defendants, UBS AG, UBS

Securities LLC and UBS Bank (Canadai. are collectively referred to as "UBS'"

55. UBS executes clienr trades in the physical gold rnarket, on exchanges, in gold derivatives,

an<I in shares of Gold F,TFs. LJfIS operâtes electronic platforms fortrading gold products. UBS

also coñducts proprÎetary trading in the gold market and operates, sponsol's, manages, and trades

shares of ColtJ ETF-s. During the Class l'erioel, UBS was a markef-making and clearing member

of the LBM,A., and entered directly' inlo gold spot, forwafd, option, and cold ETF share

lransâctions rvith members of the Class.
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London Gold Marleel Fixing Limiled

56. The defendant, The London Gold Markct Fixing Limited {"LGMFï, is a private

company organized and existing under the laws of the United Kingdom with its principal place

of business in London, England. LGMF ís owned and controlled by Barclays. Deutsche Bank,

HSBC, BNS, and SoCen and these five banks are the only members olLGMF.

57 . LGMF was founded in 1994 by the five banks that then conducted the Fixing. From 2004

ta 2013, LCMF was owned and contrclled by the Fixing Bank Defendants. The day to day

business of LCMF was conducted by a group of directors who were selected by tlre Fixing Bank

Defendants. Nearly all of LCMF's revenue was derived fiom the Fixing Bank Defendants'

membership fees such that LGMF was fìnancially dependent on lie F ixing Bank Defendants.

58. At atl material times, LGMF was parï and parcel of the defenda¡ts' conspiracy as the

LGMF is a shell lor the operation of the Fixing and functioned as a vehícle for the defendants'

conspiracy and as an agent for the Fixing Bank Defendanls.

F'ACTUAL BACKGROUNÐ

The London Gold FixÍng

Sg- The Fixing was originally established to determine a daily benchmark price for one troy

ounce of gold at predeterrninetl times during the London trading day. ln the physical gold market

there is no central price at any given time. tnstead, all of the gold market-making banks,

including the Fixing Bank Defendants, and dealels provide cornpeting bid and ask quotes

clìrectly to theirclients and custorners. 
-{'he Fìx pt'ice was supposed to provide buyers and sellers
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an object¡ve benchmark that isolated both parties from ihe noise ofthe trading day, or the bias of

any one market make¡. The Fíx príce is of utmost importance to lhe market for Gold Market

[nstruments because mov€ments in the Fix price are immediately and consistently reflected in

movements in the values of Cold Market Instruments.

6A. The Fixing Bank Defendants are one type of "markef makers" in the gold market,

meaning that each stands ready to buy and sell gold on a regular and continuous basis. The

Fixing Bank Defendants at any given time have gold orders on their own behalf (i.e., proprietâry

trading), their clients' behalf{i.e., brokerage trading), or frequently some ofeach.

é1. Clien¡ orders will generally be "limit orders," meaning an orde¡ to buy gold at no morc

than a specific price or to sell gold at no less than a specific price. A buy limit o¡'der is executed

unless the price is âbove a pre-set value. A sell lirni¡ order is executed unless the price is below a

pre-set value.

62. The contemporary London Cold Fixing occurs twice each London business day at 10:3Û

AM and 3:00 PM London time, known as the "AM Fix" and the "PM Fix" respectively. During

the Class Period, the Fixing was administered by LCMF, the members oiwhich are the Fixing

Bank Defendants, with the exception of Detèndant Der¡tsche Uank, which was a n¡ernber until

resigning its seat in May 2014 after initiatly rying but failing to sell its seat as a Fixing member.

Later, Defendant Destsche Bank an¡rounced its intention to sell its precious metals trading

business.

63. The contemporary London Cold Fixing has occurred by telephone conference call since

2004. Prior to 2004. the London Gold Fíxing occuned in person at the London of{ices olN.M.
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Rothschild & Sons. tæading up to the Fixing, the Fixing Bank Defendants' tradíng rooms are in

constant communication with select clients who are interested in dealing in gold ilthe price is

right.

64. I)uring the Class Period, lhe lead Fixing Bank Defend¿nt {known as the "Chair') began

the fixing process by proposing a price near the current gold spot price. The participants then

simulated ihe result of rading at tha! price as follows. First, each of the Fixing Bank Defendants

looked at its limit orders and determined how many were eligible to trade at that price. They

considered how mueh gotd aheir proprietary trading desk wosld trade at ttìe same price. The

Fixing Bank Defendants then stated a single valug the ne¿ amount {in ounces) ol gold they

wished to buy or sell.

65. After each Fixing Bank Defendant provided this value. they determined ifthe overall net

amount vras withia 50 bars. If so, all trarisactions succeeded and the Fix was complete.

Otherwise, the Chair changed the proposed price.

66. If the amount of gold the Fixing Bank Defendants praposed to biry was higher than the

amount they proposed to sell, the Chair raised the price. That decreased the nutnber olproposed

purchases, both because more buy limit orders would fail and because of proprietary traclers' At

the same time, it increased the nr¡mber of proposed sales, both because more sell limit orders

would succeed and because ofproprietary trading'

67. Conversely, 1f the amoulrt proposed for sale was higher. the Chair lorvered the price. This

would have the exact opposite elTects from above, increasing the number olproposed purchases

and decreasing the nu¡nber ofproposed sales.
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68. This process repeated until a Fix was found.

69- At any time, a Fixing Bank Delèndant, or their underlying custolne¡s, cou¡d incrcase,

decrease or withdraw a prev¡ously{eclared selling or buying order or place a completely new

order. In such a circuflstance, if the Fixing Bank Defendant required a short pause in order to

enabte it to recalculate their overall level of interest, then the Fixing Bank Defenda¡t could call

..flag,,'which brought the Fixing to a temporary halt. The Chair could riot fix the price while a

flag prevailed.

70. Once a Fix was found, the call then concluded and the price was transmitted to the

LBMA for publication.

71. The Fixing Bank Defendants were in direct, private communication with e¿ch other and

other bullion banks concerning the price ofgold at least twice each day as the Fixing occurred-

As such, the Fixing Bank Defendants lvere afforded a uniqae opporlunity for daily

communications and coltusions, ln any other sett¡ng, a daily meeting between a small group of

horizontal compet¡tors wot¡ld have immediately raised suspicion' BLlt here, due to the

anachronism of the longsranding tradition of the Fixing, the Fixing Bank Defendants were able

to form the core of a conspiracy, âs they could coordinate daily witholrt it seeming out of place-

The tradition of the F'ixing provided a veneer of legitimacy to what was an unlawfirl plice fixing

conspiracy.

72. The Fixing Bank Defendants adrninisterecl the Fixing themselves rrntil recently through

LCMF, with no oversight by any independent organization. lndeed, the Fixing was calried out.
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quite deliberately, in such a way as to ensure that the "cover" the Fixing provided to Defendants'

conspiratoriat meetings remained hidden.

73. No communications, meeting minutes, or other reco¡ds of what occu¡red during the

..auction,, - such as how the "bids" played oüt during the course ofthe purported auction - were

kept as a mafter of course.

24. ln addition to rhe illicit activitv engaged in by the Fixing Bank Defendants during the

Fixing, some or all of the defendants conspired with each other to maintain supra-cornpetitive

bid-ask spreads in the gold market throughot¡f the trading day and around the Fix by sharing

order flow information with e¿ch other in the man¡ler described herein.

Tlze London Ballion Marl¡et

75. By the late I 800s, London developed as the centre ofthe world gold trade' The gold trade

that takes place in London is known as the Londoa Bultion Market' Historically, the participants

in this London gold market compiled lists of accredited smelters and assayers whose gold bars

they woultt accept without question, in settlement against transactions conducted between each

other and with other acceptable counterparties. Such bars became k¡own as London Cood

Delivery, which is the srandard lor gold used to settle trans¿ctions in the London Bullion Market.

Today, London Cood Delivery gold is traded in troy ortnces'

j6. The l,ondon Bullion Market does not have a ce¡rtral clearing house but instead operates

on an over-the-coulrter basis. This trading activity is the London Elullion Market, which

cornpr.ises five lunctions: il) gold clealing by London Bullion Market Association {"LBMÄ")

clearing members including Barclays, BNS, Deutsche Bank, HSBC, and UBS' (2) gold vaulting
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including by some ofthe defendants: (3) the London Good Delivery system and rules; (4) pricing

by LBMA markot-makers incllding all ofthe defendants; and (5) gold accounts held by all of the

defendants and others.

77. The Fixing, operated by the Fixing Bank Defendants via LGMF, is an integral part of the

London Bullion Market and global gold markets. The LBMA holds out the Fix prices as a

þenchnrark that is "globally accepted" as the basis fbr pricing a variety ofgold transactions and

used by "[c]lients around the world [who] wishf] to buy or sell precious metals[]" and Cold

Marl€1 lnstruments.

The Yariaus Gold Msr*et þ,strut tedts

?8. Spot contruets- Some af the international demand for gold is met through spot contracts

on the over-the-counter segment of the market lor Cold Market Instruments. A spot contract is a

contract where a buyer and seller agree to settlement (påyment and delivery) on a spot date,

which is normally two business days after the trade date. The settlement price is called the spot

price. Sales at "spot" are often tied or keyed to the London PM Fix on the day ofthe sale-

79. Cold derivatives, There is also a large market consisling of gold derivatives, {inancial

¡nsÍuments whose value depends on the underlying price of physical gold on the spot market,

and wlrich are often pegged to the London Fixing ii.e.. settled by reference to the Fix price).

80. Gold derivatives include gold futures, forwards, and options contracts. A gold forward

contract is a bilateral agreement for the purchase or sale of an agreed amou¡t of gold at a

specified clate in the future. A gold futures contract is similar to a futures contract, but with
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standardized terms a¡d daily mark+o-market cash flow requirements. These types of contract

cãn be traded over-the-counter (a forward) or on an exchange {a future)-

81. Exckadge4radedfunds {*ETFso) issue securities that track an industry index (e.g.,1he

S&P 500i, a commodþ (e.g., gold or silver), or a basket of assets in the same way as an index

fund, but which are shares that trade cn an exchange. Securities issued by ETfs experience price

changes throughout the day reflecting supply and demand as they are purchased and sold, where

that supp¡y and demand is heavily influenced by supply and demand within the industry, or lor

the commodity or assets that the ETF tracks. There are ETFs thaÊ invest only in gold bullion and

whose shares are linked directly to gold butlion prices ("Gold ETFs").

gZ. Mtttt*t Ft¿¡ds. There are many mutual fssds that transact in various Gold Ma¡tet

Instrul'leûts based on the investmenl strategy set by fund managers- Typically, the flet asset Yalue

of the mutual fi¡nds is based on the spoï price ofgold.

83. Gold Cerlífc*fes. These are ce¡tif¡cates that are issued to holders of gold and that

provide a vehicle to invest in gold without having the physical metal. The value of gold

certificaies is based on the spot price ofgold.

84. Gokl Leases. These are trâosactions that rypically occur belween bullion banks and

central banks whereby the central bank will loan gold to the butlion bank at a cettain rate of

¡nterest. The bullion banks will then sell the gold on the cpen market and btly treasuries in return'

Since at some point the bullion banks must return the leased gold to the central bank, they are

exposed to the risk that if prices in the gold market rise, they will have 1o buy back the gold they
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leased at a higher price than that at which they sold it. As such, in order to hedge the risk ofthis

occurring, bullion banks will buy gold futures'

the Fixíng Impacts lhe P¡ìces af Gold Market Ínslraments

g5. Manipulating the Fixing directly impacts the price the defendants would pay for gold, and

directly impacts the cash flows for Fix pricelinked derivatives' Because of the prominence of

the Fix price as a measure olgotd prices generally, sueh manipulation presented the opportunity

to pfofit on other Gold Market lnstruments as well. Foreknowledge as to an upcorning movetne¡l

in the price of gold would create fluffiefous opportunlties to prcfit in many different outlets fof

Gold Market Instruments. This is because Gold Market Instntmer¡ts often move together with the

Fix price.

g6. The Fix price alsc impacts the price of gold futures and options on tl.¡ese futures

contfrìcts. This is because the pdce of derivatives and the spot gold prices closely correlate lo

each other. changes in the price in one r.vill be almost irnrnediately reflected i* the other'

87. Because the futur.es price is essentiålly an expectation of what the spot prìce will be for

the underlying futures contact at maturit.v. gold futures and physical prices are very closely

correlated.

Mcintaining suprc-competítíve Bid-,4s,- spreads affects the price oJ'Gold Markel Insîrt¿"teni

88. The defendants conspirecl to fix bid-ask spreads in the gold market. Maintaining supra

competitive bid-ask spreads i¡npacts the price of cold Market lnstruments whose price is based

on the spot price of Cold. Cor¡rbincd with the Fixing Bank Defendants' advance knowledge of
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the Fix price, by understanding order flow, the defendants manipulated and fixed their bid-ask

spreads in the gold matket to generate supra-competitive profits'

gg, The defendants' traders "front run" on customer information when they receive customer

orders that could move the gold market and then trade their own firm's proprietary posit¡ons

prior to executing their customers' market-moving rades. Such orders give traders information

about the direction in which the gold m¿rket will move. The traders use this information to take

positions that benefit the defendants to the detriment olthe Class'

g0. ¡\bsent collusion, a detèndant "fì'ont running" the gold market would still fäce the risk

that a*other defendant with a larger position could trade in the opposite direction at the same

time. lfthis were fo happen, the defendant's straaegy would backfire, and the defendant wculd' in

industry jtrgon, get "run oveC'-

91. To avoid the risk of geftíng run over. ihe defendants agreed tc'Tror¡t run" together by

sharing aggrcgate customer orders and agreeing to coordinate the sequencing oltheir orvn trades

to their advantage and to the detriment of the Class.

THE CONSPIRACY

Defeadants conspíred to catttrcÍ and FLr Prices und suppty of Goltl ønd Galí Mçr*et

Instruments

92. The acts alleged in the following paragraphs are collectively referred to as the

"Conspiratorial Acts."

s3. Beginn ing at least as early as January l, 2004 and continu ing until al least J une 30' 201 3'

the delendants nranipillated the Fixing so that the Fix price was at artifìcial levels compared to
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what competitive market forces woutd have dictated. This not only caused artificial prices in the

spot market, but also artiñcial prices for both futures and options, for Cold ETFs, and for other

Gold Market lnstrum€nts.

94. The defendants' manipulation ofthe gold benchmad< was intended to and did directly

affect the price of physical gold, gold futures, Cold EIT shares and other Cold Market

lrstru$ents, causing the Class losses and damage.

95. The defendanfs were also large participanÈs in the market for physical gold. Advance

knowledge of downward movements at the Fixing allowed the defetdants to buy gold cheaper

fhan they would have been able to abs€nt collusion, thereby profiting at the expense of members

of the Class when the price of gold rose.

96. The defendants were also large participants in the ma:{<et for Fix prieelenominated

derivatives. These contracts, tike those lor physical sales of gold, directly incorporate the Fix

price in order to determine the cash flows betwee¡ the pa*ies. Suppressing the Fix price during

the Fixing would ihus make one participant profit at the expense ofthe other. The defendants can

ant! did profit lrom their collusion in this way at the experse of members of the Class.
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97- The defendants rvere atso large participants in the market for such contracts as "digiral

options," and.have co*tracts tJrat have similar market-based triggers such as "stop [oss"' orders2

and "rnargin" calls.3 These contracts in various forms require the defendants to act, or no1 act,

based on whethe¡ the price of goid crosses a speci{ic threshold. By accepting these orders, the

banks agreed to tËnsact with the client at a specified price ifthe gold benchmark reached that

price. By manipulat¡ng the Fixing, the defendants frequently wete able to trigger (or avoid

triggering) sueh orders, avoiding much of the risk ín such obfigations. The detènda¡ts were also

able to make margin calls that oÎåelwise would not have bee¡ made. The defendants can and did

profit irom their collusion in this way, atthe expense of ¡nembers of the Class-

98. The defendants all acted as market makers in the gold mar'het during the Class Period. As

such, the defendants had unique access to "order flow" i¡¡formation ¡elated to client orders and

other sensitive non-public market information. This information was shared among some or all

of the defendants throughout the trading day, including around the Fix, in order to create and

¡naintain sr¡pra-competitive bid-ask spreads in the gold market. The purpose of this was to

enhance their profits at the expense ofthe Class.

The Conspirctoricl Coøttzanícfltians

gg. The Fixing Bank Defendants met {late¡ by conference call) twice a day via the I,CMF.

The discussions by their nature involved the sharing of inlonnation, but the standing rneeting

: A ..stop,loss order" is a speeified level at xhich a fina¡ciat product (or comnrodity) shorid be sold tû lilnit
potenlial losses. Clicnts place stop-loss orders willr entities such ¿s the defendants to helP manage the risk arising

from movements in gold prices.

I A .'m*rgin call" is a demand fi.om a broker to an investor to deposit additio¡al linds or secrrrities so that the

investor's margin account is raised to a certain level. tvlargin calls are made w¡len the fu¡lcls or secttrities in an

¡nvestor's maryin account need to be raised because they have fallen below a certain level calculated by the broker

as being necessary to cover potential losses.
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also presented the further oppo*unity lor daily collusion under the cover ofthis anachronistic

process. The call was unregulated, unrecorded and no records ofthe communications during the

calls were kept.

100. Various electronic cornmunication platforms were employed by the defendants' senior

level traders to give effect to the conspiracy and to provide a meâns by which confidential

information concerning customer orde¡s could be improperly shared among the defendants.

These electronic communication plaforms include chat rooms, instan€ messages, proprietary

trading venues and platforms, and einails. The use of electronic communication platforms

allowed the delendants to simultaneously communicate with numerous othe¡ defendants on a

global basis. The defendants ussd code words to avoid detection from authorities. The

defendants formed these chat roorns with the specific intent to collude with €ach other to control

or manipulate the price of gold and Gold Ma¡ket Inst.uments and to maintain supra-competitive

bid-ask spreads thrcughout the trading day. The defendants also used their proprietary trading

ptatforms to signal desired price levels for gold by placing sequential identical qüotes that

sonstitute outliers when considered against prevailing ma¡ket prices at the t¡me. These outliers

acted as signalling rnechanislns whereby defendants and co-conspirators indicated the price to

which they infended to manipulate the Fixing.

The Defeadanls Sharetl CanJidentid Cnstomer Order InJbrmelion lo C<*lrol the Fixes

l0l. 'l'hrough electronic means, the detèndants shared their confidential custofirer orders for

gold with one ånother. Each defèndant aggregated its customers' orders to detemrine r¡v'hat its

individual net posit¡on was going to be during the Fixings. The Fixing Bank Defendants then

shared this information with one another to detennine their aggregate net position. By sharing
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and aggregatíng their confidential customer order flows, the Fixing Bark Defendants had access

to substantial information that was not otherwise available to the investing public. As a resul!

the Fixing B¿nk Defendants could predict the movement of the price of gold more accurately

than would have been possible absent collusion.

Methods of Controllittg lhe Fixes

t1z. To execute their conspirac¡ the defendants employed a number oftactics to control or

manipulate the Fixings. These controlling or manipulâtivs tactics including what is known as

"netting ofil" "building," "giving the amno," and "taking the ammo," The defendants und€rtook

these trading strategies together in order to minimize their rlsk and maximize the impact of their

scheme.

103. Each of these controlling or manipulative strategies was accomplished through the

sharing ofconfidentiat custorìer information and trading positions. By sharing their confldential

individual tr.ading positions, the defendants gained an understanding of the overall order flows

across the gold market.

Netting Off

104. Cold tracler.s in the chat rooms with net orders inthe gpgþ direction to the desired

movement at the time of the Fixings would seek befole lhe Fixing to transact or ''net offl'their

orders with third partìes outside the chat loom rather than with gold traders in the chat roo¡n.

This rnaintained the volume of orders in the desired direction held by the traders l-or the Fixing

Bank Delendants a¡d avoided orders being transacted in the opposite direction during the

Fixings. This pr-ocess has also been refened to as"taking out the fìth" or "clearing the decks."

94r



-28 -

Building

105. Gold traders in the chat room with net orders in the sg direction as the desired

movement at the time of the Fixings would seek to transact with other conspirators. That wa¿

one of the defendants could more easily controt the process of ensuring the trades had the

maximum effect at just the right time. This pfocess was referred to as "building" or "givíng you

the ammo." This practice increased the influence of the traders at the Fixings by allowing them

to control a larger proportion of the ove¡all votume than they would otherwise have or to adopt

particu lar tradin g strategies.

Painting the Screen

t06. If the defendants did not have enough "ammo" to move the market, they wolld invent it.

The process, called"paintíng the screen," involves placing orders to give the illusion cfaetivþ

that would impact the Fíxing with the intentian that these orders would be cancelled afte¡ the

Fixing had been closed.

Rigging the Auction

lO7, Ad¿itionally. úe defendants had a direct means of affeoting the Fixing by conTrolling the

..aucrio¡1" itself. The defèndants coordinated tradíng activities prior to the Fixing window so âs to

cause the price to move in the desired direction, thereby making it easier to achieve the desired

result during the "auction."

108. The Fixing Bank DeFendants had an additional nrechanisn¡ at their disposal. Acting on

behalf of al1 members ol the conspiracy, a Fixing Bank Defendant placed "auction" bids and
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quotes at prices during the Fixings regardless olwhat their true aggregate demands were that had

been funneled to them or were on their order books. Rather tfian participating in good faith' the

Fixing Bank Defendants could simply submit aggregate "âuction" "bids" that understated or

overs1Ílted demand, particularfy when doing so bene{itted each defendants' own proprietary

positions even as it hanned tlre bank's clients.

The Defendanls' Conspíracy Rest tted in Allifrciut PrÍces for Gold Market Instruments

109. The prices of cold Market Instruments are highly conelated wiih the Fix price.

I 10. The Fixings were supposed to be. and were u¡rde$tood by market participants as being, a

reliable benchmark price for goid, including the market for Gold Ma¡ket lnstruments, because

the reflected actual market supply and demand. This was not the case for at least two reasons,

I I l. First, the Chair of the Fixings was supposed to commençe the auction process used in the

Fixing by announcing (and then soliciting supply or demand levels from defendants in respo*se)

a figure that was the then-prevailing US Dollar spot price lor gold. ln other llrords, the starting

poînî lor each day's Fixing was held out to be the spot plice ofgold. The spot príce for gold is

the price for delivered physical gold, and thus the price upen which all gold-based or gold-

derived investments are based.

112. Second, the auction that followed the Chair's announcement of the prevailing spot price

was supposed to be A genuine and co*petitive auction, based on actuttl nø"kel supp{y and

demr¡ne{ for gold. The Fixing Bank Delendants were supposed to announce whether tlrey were

buyers or sellers at the Chai¡'s price based on net supplyldemand lor spot gold lior¡ their ordel'

books. This supply and demand was supposed to consist of orders fronr ct¡stonrets - market
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participants free to place orders with any Fixing Bank Defendant if one defendant's prices were

not sufficiently cornpetitive - and orders from defenclants themselves, where defbndants were

engaging in proprietary trading acting as direct market participants'

I13. The Fixing Bank Defendants' manipulative conduct caused either: (l) the price ar which

the Chair commenced the Fixing to be artificial, or {2) the levels of market supply and demand

ihat moved the Fixing price to the level at which it was ultimately fixed to be artificial'

114. By se.tting the price of the Fixing at a level different from what would have resulted

absenl collusion, the Fixing Bank Defendants manipulated the spot market for gotd and thereby

affected the broader market for Gold Market fnstruments as the price fbr e¿ch of the Gold

Market lnstruments implicitly and expressly iollcwed the Fixing prices'

¡5. As a result, Class Members who engaged in transactions for Gold Market lnstruments

suffered damages and loss. Where the Class Member engaged in transaetÍons on behall ol

another Class Member (including as part of rnanaging the risks in an equity fund, mutual fund,

pension plan or other investment vehicle), at least part olthe artificial prices were passed-on to

the holder of the investment vehicle either as a resull oldeflated value of the investment vehicle

orlhrough increased manâgement tèes imposed as a percentage ofassets under management' As

a result, the Class suflered losses in respect olborh upward and downward price movemetrts'

Concealmeøl of the ConsPiracY

116. During the Ctass Period. the delèndants and their employees and agents, took active steps

to, and did, conceal the untawfrrl conspiracy fì'om Class Mer¡bers'
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l17. The defendane fraudulently concealed their antí-competítive activities by, among other

things, engaging in secret communicat¡ons in furtherance of their conspiracy, agreement or

armngement. These communications occurred within non-public chat rooms, instant messages'

and through email, none ofwhich w¿s tfansparent to the plaintiffs or other class Membe¡s.

1 1g. The defendants actively and jointly concealed their collusive eonduct' The defendants

agreed among themselves not 1o publicly discuss or otherwise reveal the nature and substance of

the acts and communications in fudherance ofthe agreements and arrangemeats alleged herein.

The defe¡dants also used code words and deliberately misspelfed words to evade detection'

1 19. The Fixings occur in a setret and archaic process from which no records are kept' The

defendants, trades and tmding strategies are not public information. The defendants do not

publish information concerning the Fixings.

Summary

t2O. During the Class Period, the defend¿nts and unnamed co-conspirators conspired'

combined, agreed, and/or arranged with each other to fix' maintain. increase, control and

unreasonably enhançe the spot price of gold determined at the Fix. Gold Market Instruments as

*'ell as the bid-ask spreads in the gold market.

l2l. ln fi¡dherance of such conspiracy, arrangernent or agreement' during the Class Period'

senior executives, traders. and enrployees of the deflendants' acting in their capacities as agents

fbr the delendants, engaged in communications, conversations, and attended rneelings with each

othel at litnes and places, sotne oi which are unknown to the plaintifL As a result of the
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communications and meetings, the defendants and unnamed co-conspirators unlawfully

conspired, agreed and/er arranged to:

{a) fix, maintain, increase, decrease and control unreasonably the Fix price gold and

Gold Market lnstruments; and

(b) mon¡tor and enforce adherence to agreed-upon trading strategies to effect the

consPiracy.

GOVERNMENT I¡TVESTIGATIONS

1ZZ. Numercus criminal and regulatory investigations are underway concerning the eollusion

amongst the defendants, including in the United States, United Kingdom, Switzerland, and

Germany.

123. The law enforceme¡t and regulatory authorities include:

(a) United States:

(Ð the Department of Justice ('DOJ")

(ii) the Commodity Futut'es Trading Commissian f'CmC")

{b) lJnited Kingdom: the united Kingdom Financial conduct Authority ("UK-FCA)

(c) Switzerland:

{D the Swiss Competition Commission ("WEKO')

(ii) the Swlss financial regulator ("FINMÄ")
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(d) Germany:

{i) the Federal Financial Supervisory Authority ('BaFin")

124. The UK-FCA's investigation into Barclays' precious metals desk found that:

Barclays failed to: {i) create or implement adequate policies or

procedurcs to properly maflage the way in which Barclays' traders

þarticipated in the Gold Fixing: (ii) provide adequate specific *aining to

Þrecious Metals Desk staff in relation to their participation in the Gold

Fixing;and(iii)createsystemsandreportsthatallowedforadequate
monitoring of traders' activiry in con¡ection w¡th the Gotd Fixing'

125. As a result of the failures, UK-FCA found that: "Barclays was unable to adequately

monitor what trades its lraders were execufirg in the Cold Fixing or whether those traders may

have been plaeing orders to aflect inappropriately the price of gold in the Gold Fixing-"

126. These failures were deemed "particularly seríous given the importance of the Gold Fixing

as a price-setting mechatism which . . . provides market users with an opportunity to buy and

sell gotd at a single quoted price; therefore, any inappropriate conduct in the Cold Fixing could

alTect both UK and inlernational financial markets."

lZ7. Bar.clays was also found to h¿ve lailed "to adequately manage certain conflicts ùf inlerest

between itseif and its customers-" In particular, Barclays lailed to adequately nanage the

inherent conflict ol interest that existed frorr (i) Barclays participating in the Gold Fixing and

contributing to the price fixed during the Gold Fixing, while at the same time also (ii) selling to

cusromers options products that refèrerrced, and were dependent on, the price ofgold tìxed in the

Cold Fixing.
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128. Switzerland's financial regulator FINIV{A found similar problems at uBS. It found

..serious misconducl" by UBS in precious metal trading. FfNMA's chief executive officer

recently stated that the regulafor has "seen clear attempts to manipulate fixes in the precious

metals markets."

12g. Specificatly, FINMA found that UBS's precious metals traders had engaged in: (i)

sharing information on orcler books with third parties (e.g., stop loss orders); (ii) sharing so-

called ..flow information" with third parties on large currenl o¡ imminent orders; (iii) sharing

client names ìilith third partiss; {iv) front running; and (v) triggering stop loss orders. FINMA

concluded thal UBS,s "compliance function in fcreign exchange and preciols metals t{ading }Yas

insufficierrt."

130. FINMA also noted problems with proprietary or "back boclC'trading at UBS- FINMA

noted that such proprietary trading leads to conflicts cf interest with UBS's clients especially

because traders' comp€nsation was set in part based ot the suec€ss ol the proprietary trading.

FINMA noted that. '.4 substantiat element of the conspicuous ecnduct in [precior'rs nretals]

trading was the repeated front running {especially in the back book) ofsilver fix orders ofone

clienl. FINMA note€l that with those particular episodes, "Owing to the flequency and

obviousness of front running in the back boak. the desk supervisors saw themselves forced -

after some time of passive inactivity - to prohibit flont running in the back book. bi¡t did not

sanction the tmde$ v/ho engaged in it-"

131. FINMA Tound that tlris condüct was toler.ated or even engaged in by managers with

responsibil ity lor oversee ing preciotts lnetals traders'
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INDEPENDENT ADII{INISTRATOR NOW RESPONSIBLE FOR THE FIXING

132. ln November 2014, following the LBMÄ review of the Fixing, ICE Benchmark

Administration {"IBÀ') was selected as a third-party administrator for the Fixing. IBA provides

the price platform. methodology as welt as the overall administration and governance lor the

Fixing.

133. C)n March 2A,2t15, IBA became the administrator for the LBMA cold Price, which

replaced the Fixing as the principal global benchmark for daily gold prices. IBA now operales

and sup€rvises the auctions that make up the Fixings.

134. As part of the reforms to the Fixing IBÀ made the fcllowing ímprcvemenis:

(a) developed benchmark surveillance technology and techniques to enhance

transpêrency a¡d co¡rtidence in the Fixing process;

(b) esfablished an Oversight Committee; a*d

(c) introduced a new eleetronic auction process.

135. IBA pu6lishes details of the auction live on its trading pfatform, showing tlre starting

price ofeach l.ound as well as the final aggregate bid and offer volumes entered in that round.

l16. Ar the end ofthe auction, IBA publishes the tinal benchmark price and a "Transparency

Reporf^ wich aggregate details ofeach auction round-
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CAT'SES OF'ACTION

Breaeh oflhe CompetÌtìon Act

137. The Conspirato¡ial Acts constit{te offences under Part VI of the Competition Act, i$

particulaqsections45(l),a6il)and4?(l)ofthe CompeÍitionAct Theplaintiffsclaimonbehalf

of themselves and other Class Members toss and damage tnder section 36(l) of the Competitíon

lct in respect ofsuch unlawful conduct.

Breach of ForeÍgn Law

l3g. The defendants and thei¡' unnamed co-conspírators' ccnduc! pa*icularized in this

statemsfit of claim, took place in, among other places, the United SÞtes, the United Kingdom'

va¡ior¡s counçies in Asia and various counlries in Europe whe¡e such conduct was illegal and

contmry to the competition laws of those jurisdictions.

Cívìl CouspiracA

139. The defendants and their co-conspirators voluntarily entered into ãgreeffents with each

other to use unlawful means which resulted in loss and damage to Class Members. The unlavvful

means included the following:

(a) e¡tering into the Conspiratorial Acts in contravention ofsection 45(l) and 47{l)

oT the ComPetition Act:

(b) rhe canadian-based delèndants giving effect to a foreign directive in

conh?vention ofsection 46(l) ofthe Competítion Åcl;and
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{c} aiding, abetting and counselling the commission of the above offences, cont€ry

to sections 21 and 22 of tbe Crimínal Code, RSC I 985' c C46 -

140. In furtherance of the conspiracS the defendants, their employees, agents and co-

conspirators, carried out the Conspiratorial Acts described above'

l4l. The defendants and their co-conspirators were motivated to conspire. Their predominant

purposes and concerns were to harm the Class'

l4Z. The defendants a¡d their co-conspirators intended to cause economic loss to the Class. In

the alternative, the defendants and their co-conspirators knew in the circumstances that their

unlawfut acts rvould likely cause injury to the Class'

Unjusl Enriehment

143, The defendants have been unjustly enriched as a result ofthe conduct alleged above. The

Class Members have suffered a corresponding deprivation in the amount of the difference

between the prices actuatly paid by or on behalf of Class Members for physical gold or Cold

Market Instruments and the príces which would have been paid in the absence of the

Conspiratorial Acts.

t44. Since the differe¡rce in price received by the defendants frorn the Class Members resulted

fiom the defèndants' wrrongful and untawful acls, therc is and can be no juridical reason

justifying the detèndants retaining any part ol it.
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llaíver of Torl

145. In the alternative to damages, the plaintiffs plead an entittement to "*aive lhe toft" of

civit conspiracy and claim an accounting or other such restitutionary remed¡ for disgorgement

of the revenues generated by the defendants and their co-conspitators from tbeir unlawful

conspiracy.

146. lt would be unconscionable for the defendants to reta¡n the unlawful overcharge obtained

as a result of the Conspiratorial Acts.

Breae* of Contræt

147. When certain of the defendants acted as n¡arket makers throughout the trading day,

certain Class Members contracted wíth them directly when entering into contracts for the

purchase or sate of Gold Market Instruments. These conFacts included, withor¡t limitation, spot.

futures and options contracts related to Cold-

148. It was the rcasonable expectation of the Class Members that when the defendants were

acting as market makers, they would not maniputate the bid-ask spreads of Cold Market

Instrume¡ls o¡.other aspects of the gold rnarket t'or their own benefit and at the Class Members'

expense. To the extent that they manipulated the bid-ask spreads when acting as market makers

and othe¡ aspects of the gold market, the defèndants breached their contracts with the Class

Ivle¡nbers and the Ctass Metrbers have sufièr'ed danrages as a result'

l4g. The deêndant, The Bank ol Nova Scotia. operates an online trading platform called

Scotia l-trade (..I-trade"). Caron used ltrade ttr tl?nsact in Gold Market lnstruments during the
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Class Períod- It was the reasonabfe expeetâtion of Caron that when using a trading service

oper.ated by BNS, ssch as l-trade, that BNS would not engage in illicit activity in the gold rnarket

which would negatively affect the transactions Caron engaged in. During the Class Period BNS

engaged in illicit activity in the gold market and breached ¡ts contract with Caron and other Class

members who contracted with BNS or one of its affiliated entilies-

150. The defendant, Barclays operates a system called BARX for commodities trading. Using

BARX, clients of Barclays can make orders at the London Gold Fixing price or trade gold

derivatives on the BARX system. lt was the reasonable expectal¡on of the Class that when using

a trading service operaied by Barclays, such as BARX, that Barclays would not engage in illicit

activity in the gold market which would negatively affect the Fansactior¡s members of the Class

engaged in. During the Class Period Barclays engaged in illicit activity in the gold market and

breached its contmct with Class members who contmcted with Barclays or one of its affiliated

entities.

l5l. The defendanr, SoGen operates the Alpha Precious Meta¡s f'ÀPM") electronic platfornt

for trading gold prodircts. Using APM, clients of SoGen can make orders at the London Gold

Fixing price or t¡ade gold derivatives on the APIVI system. It was the reasonable expectation ol

the Class that when using a trading service operated by SoCen' such as APM, that SoCen would

not engage in illicit aetivity in the gold rnarket which woutd negatively affect the fansactions

members of rhe Class engaged in. During the Ctass Period SoCen engaged in illicit activity in

lhe gold market and breached its contract lvith Class tnembers who contracted with SoCen or

one ofits affiliated entities.
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Discovery of Losses

152. The plaintifis did not discover, and could not have discovered through the exercise of

reasonable diligence, the existence ofthe claims which are the basis ofthis action until receltly.

153. The defendants and their co-conspirators actively, intentionally and fraudulently

concealed the existence ofthe combination and ronspiracy from the public, including the Class

Members, The affrmative acts of the defendants alleged berein, including acts in fi.¡rtherance of

the conspiracy, were fraudule¡tly concealed and carded out iq a manÍer that precluded cletection.

154. The defendanfs' and their co-conspirators' anti-competitive conspiracy was selÊ

concealing. The defendants took active, deliberate and wrongful steps to conceal their

participation in the alleged conspiracy.

¡55. Because the defendants' agreements, understandings and conspiracies were kept secret,

the Class Members were unaware of the defendants' unlawful conduct durí*g the Class Period.

and did not know that the gold prices they were paying (or were being paid on their behalf) had

been unlawfully {ixed, maintained, increased, decreased, controlled, and un¡easonably enhanced.

REMEDIES

Ðamøges

156. As a result of the Conspiratorial Acts:
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(a) the prices of physical gold and Gold Market lostrumeûts have been, directly or

indireetly, fixed, maintained. increased, decreased controlled, and unreasonably

enhanced at artilicial aad non-competitive levels; and

(b) competition in the gold markef has been unduly restrained'

ls:'. The defendants' Conspiratorial Acts caused prices to be set at artificial levels, rather than

if set by free and open competition, throughout the Class Period. The collusion necessaríly

injures participants in the gold market and the Ctass suffered loss and damage as a result of the

defendants' Conspiratorial Acts'

158. Iluring the Class Period, the plaintiffs and other Class Me¡nbers transacted in the gold

market. By reason cf the alleged violations of the Campetition Aet and the common law' the

plaintiffs and other Class Members were deprived of a competítive marketplace and exposed to

artificial volatility.

i59. Absent coltusion, the defendants wauld have had incentives to avoid the abusive trading

practices described above. Through collusion, Class Members werc deprived of the benefits of a

competitive marketplace such as na¡rower bid-ask spreads'

160, The defendancs' anÈicompetitive conduct had severe adverse consequences on

competition in that the defendants artificially ensured advantageous llarket tnovements in ptice

of gold antl Gold Market lnstrurnents by exchanging confidential customer inlorn¡alion alrd

agreeing to collusive trading strategies. Underthe facts alleged herein, the Class Memtrers could

not escape sr¡ch cûnduct because of tlre dominate positions occupied by the delèndants in tlre

gold rnarket.
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16l. No one Fixing Bank Defendant could accomplísh systemic and continuing control or

manipulation of the Fixings without coordinating v¡ith its rivals- Absent the Fixing Bank

Defendants' knowledge of one another's confidential cuslomer information, the conduct alleged

herein would be a risky strategy. The Fixing Bank Defendants benefited from coordinating their

market activities.

t62. The direct. foreseeable and proximate result ofthe defendants' Conspiratorial Acts wäs to

cause the ptaintiffs and Class damages and loss'

163. The damage is capable of being quantified on an aggregate basis as the difference

between the prices actually paid by (or on behalf of) Class Members for physical gold or Cold

Market Instruments and the prices which would have been paid in the absence of the unl¿wlul

conspifacy.

164. All amounts payabte to the class on accounl of damages and disgorgement should be

caleulated on an aggr€gate basis pursuatlt to section 24 o{ the C\ass Ptoceedings tlct' or

otherwise.

tó5. ln addition, the deÈndants a:e joinTly and severally liable to pay costs of investigation

and prosecution ofthis action pursuant to seclion 3ó ofthe Competit¿on Åct.

Punitive, Åggravuled and ExempIery Dumcges

166. The defèndar.rts used their market donrinance, illegality and deception !n fir*herance of a

conspìracy to illegally pt'ofit from transactions in the gold market and ¡elated Cold Markel

lnstruments. They were, at all times, aware tlta{ their actions would have a significant adverse
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impact on Class lvlembers. The conduct of the defendants and their co-conspirators was high-

handed, reckless, witlout care, deliberatg and in disregard of the Class member's rights'

167. Accordingly, the plaintiffs feq$est substantial punitive, exemplary and aggravated

damages.

SERYICE OUTS¡DE OF ONTARIO

l6g. The plaintifTs are entitled to serve this statement of claim outside Ontario without a courl

order pursuant to the foflowiag rutes of the Rutes of Cfui! Procedtre, R.R-O. 199û, Reg. 194

because the claim:

{a) is in respect of a tort committed in Ontario (Rule l7'02(g); and

(b) is against a person carrying on bssiness in Ontario iRule l7'02{p)'

RELEVÀNTLEGISLÀTIONW

169. The plaintiffs plead and rely on the BankÅct, S.C. 1991, c.46, as amended; Courts af

Ju.stice,4ct. R.S.O. 1990, c,C.43,as amendedl the C/¿¡¡:r' Proceeding'4cr, 1992' S.O. 1992, c' 6'

asanended:theC.ompeli'iarlc¿.R.S.C.l985,c.34,asatnended;aadlheCritnínaiCode'R.S'C'

1985, c C-46.

Janualy t5,2Al6 Amended Febluarv . 20161

SOTOS LLP
I 80 Dundas Street West, Suite 1200

Toronto, ON M5C lZ8

David Sterns LSUCë: 3627 4J

TeI: 416.977.5229
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Fax:.416,977.0717

Louis Sokolov LSUC#: 34483L
Tel:' 416.572.?316
Fax:416-977.A7*

Rory MeGovern LSUC#: 65633H
Tel: 416.572.732t
Fax:.416.977.A7ú

Sabrina Callaway LSUC#: 65387Q

Tel: 416.572.7311
Fax:416.977.4717
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Vancouver, BC, V6B 2W5
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Fax: 604.689.7554

David G.A. Jonss LSBC#: 500759
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Fax:.6A4.689.7554
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THE BÅ,¡IK OF NOVÁ SCOTIA
44 King Street West
Toronto, ON MsH lHl

scoflÀMocÂTTA
40 King Street West
Toronto, ON M5W 2X6

scoTrA cÀPrTÁL {USA} INC-
One Liberty Plaza
New York, NY, 10006, USA

BÁRCLAYS PLC
I Chsrchill Place
London, England El4 5HP

BARCLAYS BÄI{K PLC
745 Seventh Avenue
New York, NY, 10019, USA

BÀRCLÄYS CAPITAL CÁNÂDA INC-
333 Bay Street, Suite 4910
Toronto, ON M5H 2R2

BARCLAYS CÀPITÄL INC.
745 Seventh Avenue
New Yorlq NY, 10019, USA

BÄRCLAYS CAPITALPLC
5 The No*h Colonnade
Canary ïfharf London, England El 4 4BB

DEUTSCãE BÄNKAG
Taunusanlage 12

60325 F¡ankfurt AM Main 6t262, Germany

}EUTSCHE BANK SECUR]TIES LIMITED
199 Bay Street, Suite 4700
Comrnerce Court West
Toronto, ON M5L lE9

DEUTSCHE BANK SECURITIES, INC.
60 Wall St¡eet
New York, NY, 10005, USA
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HSBCBÄ¡'KPLC
I Canada Sqrarc
London El4 5HQ, United Kingdom

HSBC lloldingsPLC
I Canada Square
London El4 sHQ, United Kingdorn

ITSBC BA}{KCÀNADA.
300-885 West Ceorgia Street
Vancouver, BC V6C 389

TISBC SECURITIES (CANADA} INC.
7û York Sffeet, Su¡te 500
Toronto, ON M5J 2S9

I{SBC usA, INC.
452 Fifth Avenue
New Yorh NY, t0018, USA

rrsBc SECURITIES {USÀ} rNC'
453 FiÊh Avenue
New Yorlq New York, 1Û01 I, USA

LONDON GOLÐ MÄRI(ET FIXING LTD.
One Silk Streer

London EC2Y 8Hg, United Kingdom

socrÉTÉ cÉxÉne¡,s sa
29 Boulevard Haussmann 75009

Paris, France

soclÉTÉ GÉNÉRALE (CANADA)
l50l McCill College Avenue' Suite 1800

Montreal, QC H3A 3M8

socrÉTÉ cÉxÉn¿r,s
l22l Avenue olthe Americas
New Yorh NY, 10020

SG A]VIERICAS SECURITIES' LLC
245 ?ark Avenue
New York, NY, 10167. USA
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ANDTO:

ANDTO:

.4,NÐ TO:

UBS AG
Aeschenvorutadt I
4051 B¿sel
and
Bahnhofstrasse 45

8001 Zurich

UBSBANK(CANAIA)
800-1 54 University Avenue
Toronto, ON M5fI 324

UBS SECURITIES LLC
67? Washington Blvd.
Stamford, Connecticut 06901
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